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IN THE UTAH COURT OF APPEALS
OF THE STATE OF UTAH

SALT LAKE CITY,
Plaintiff,
vs.
BRENT A. BOHMAN, BRADFORD K.
BOHMAN, and WILLIAM R.
BOHMAN,

JOINT PETITION FOR
PERMISSION TO APPEAL FROM
AN INTERLOCUTORY ORDER
Case Nos. 871003958;
871003966 and 871003963

Defendants.

Brent A. Bohman
1500 First Interstate Plaza
170 South Main Street
Salt Lake City, Utah 84101
ATTORNEY FOR PETITIONERS
Greg R. Hawkins
Salt Lake City Attorney's Office
Circuit Court Building
324 South State Street
Salt Lake City, Utah
John N. Spikes
Salt Lake City Prosecutor's Office
Circuit Court Building
451 South 200 East
Salt Lake City, Utah
ATTORNEYS FOR RESPONDENT

Petitioners Brent A. Bohman, Bradford Ke Bohman and
William R, Bohman ("Petitioners"), pursuant to Rule 5 of the
Rules of the Utah Court of Appeals, hereby jointly petition
this Court for permission to appeal from the Interlocutory
Order of November 6, 1987 (Appendix A) of Judge Sheila McCleve
of the Fifth Circuit Court of Salt Lake County, State of Utah,
in Salt Lake City v. Brent A, Bohman, Bradford K. Bohman and
William R. Bohman, Civil Nos. 871003958, 871003963 and
871003966.

STATEMENT OF FACTS NECESSARY TO UNDERSTAND THE ISSUES
Petitioners set forth the following facts in support
of this Petition,
1.

During the evening of May 9, 1987, petitioner

Brent A. Bohman hosted a party at his residence located at 245
North Vine Street, Salt Lake City, Utah, condominium No. 801.
See Defendant's Proffer of Evidence in Support of Rule 16
Motion, attached hereto and incorporated herein as Appendix M B".
2.

On two occasions in response to complaints from a

single neighboring resident, officers of the Salt Lake City
Police Department responded to said residence.

(Appendix "B",

irif 2 and 7)
3.

On the first occasion that said police responded,

the police officers, without provocation or legal reason,
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unlawfully and with malicious motive battered said Petitioner.
(Appendix MB", If 6)
4.

In defense of this action, Petitioners assert

that when the Salt Lake City Police Department responded on the
second occasion, they were arrested not because they were
engaging in a violation of Salt Lake City Ordinance § 32-1-11
("Disturbing the Peace"), but rather as a consequence of the
earlier incident during which petitioner Brent A. Bohman was
battered.
5.

On June 26, 1987, Petitioners filed the Rule 16

Motion for Discovery and Bill of Particulars, attached hereto
and incorporated herein as Appendix "C".

Said Motion included

a request that Respondent provide Petitioners certain
information including all documents in the possession of the
Internal Affairs Division of the Salt Lake City Police
Department ("Internal Affairs").
6.

At the hearing thereon, Respondent agreed to

produce all the information sought with the exception of that
information in the possession of Internal Affairs for the
reason that such information was "privileged".
7.

In response to the assertion of the privilege,

the Trial Court ordered the parties to prepare legal briefs on
that issue.

Prior to submission of Petitioners1 briefs,
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however, on July 26, 1987, Petitioners filed the Supplemental
Rule 16 Motion for Discovery to clarify precisely what
information they sought, which motion requested the following:
(a) All factual statements regarding the events
leading up to their arrest, including their own
statements, the statements of the officers and the
statements of the third-party witnesses.
(b) All documents regarding past complaints
and/or disciplinary proceedings against the officers
in question.
(c) All documents evidencing a propensity on the
part of the officers for untruthfulness or to engage
in unlawful conduct during the arrest or detention of
citizens.
(d) All written police procedures or guidelines
for responding to complaints regarding disturbances of
the peace.
Supplemental Rule 16 Motion For Discovery, attached hereto as
Appendix "D".
8.

In support of the Rule 16 requests, Petitioners

submitted to the Trial Court the Memorandum in Support of
Rule 16 Motions and Reply to Plaintiffs Memorandum in
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Opposition to Defendants' Motion and Supplemental Motion for
Discovery of Police Internal Affairs File, attached hereto as
Appendices "E" and "F" respectively, which memoranda set forth
the following arguments.
(a)

That failure of Respondent to produce the

information being sought would deprive Petitioners of
their right to a fair trial and to confront the
witnesses against them in violation of the United
States Constitution.
(b)

That no privilege exists under Utah Code

Annotated § 78-24-8(5), or under the common law, with
regard to information derived from internal police
investigation.
(c)

That Respondent has waived or is otherwise

estopped from asserting a privilege because:
(i) The internal affairs investigator and
City prosecutor have communicated regarding the
merits of the case and the testimony of witnesses
given in furtherance of the internal affairs
investigation.
(ii) Plaintiff routinely uses information
acquired in the course of internal police
investigations in defense of civil rights actions
arising from the same subject matter.
-5-

9.

Additionally and in support of said arguments,

Petitioners submitted their Proffer of Evidence in Support of
Rule 16 Requests, the facts of which were also argued orally to
the Court during argument and which facts have not been denied
or otherwise contested by Respondent.
10.

Following oral argument, the Trial Court held

Petitioners were entitled to all exculpatory information in the
possession of Respondent and ordered Respondent to submit to it
all information related to the internal affairs investigation
for in camera inspection to ascertain its exculpatory nature.
Order, attached hereto as Appendix "G".
11.

Following in camera inspection, the Trial Court

entered the Order dated the 6th day of November, 1987, with
provides in pertinent part as follows.
(a)

That plaintiff shall provide a transcript of

that portion of the relevant internal affairs report
containing the remarks made by Officer Jensen about
his knowledge that the defendant, Brent A. Bohman, was
an attorney and that he had been involved in an
incident at Twelve Oaks Club in Salt Lake City.
(b)

That plaintiff provide defendants with a

copy of the written police procedures for responding
to incidents involving disturbances of the peace.
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(c)

That the remainder of the internal affairs

documents are not "exculpatory" in that said
statements do not tend to directly evidence that the
defendants are not guilty of the acts being complained
of or that the arresting officers were biased or
prejudiced against one or more of the defendants and,
therefore, are not discoverable.
Order, attached hereto as Appendix "A".

ISSUES PRESENTED
The Petition raises the following issues for appeal:
1.

Whether the Trial Court erred in ruling that the

factual statements made by police officers, third-party
witnesses and Petitioners in connection with an internal police
investigation regarding the events leading to the arrest of
said Petitioners are privileged and, therefore, not
discoverable.
2.

Assuming said statements are generally

privileged, whether the Trial Court erred as a matter of law in
holding that the respondent has not waived or is not otherwise
estopped from asserting that privilege because:
(a)

The Salt Lake City Prosecutor's office and

the internal affairs investigator communicated
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regarding the testimony of certain witnesses given in
furtherance of the internal affairs investigation.
(b)

The Respondent routinely and customarily

uses information acquired in the course of internal
police investigations in defense of civil actions
arising out of the same incident.
STATEMENT OF THE REASONS WHY AN INTERLOCUTORY APPEAL
SHOULD BE GRANTED AND WHY SUCH APPEAL WILL MATERIALLY
ADVANCE THE LITIGATION.
The issues raised in this Petition involve fundamental
issues of first impression regarding Petitioners' right to
compel production of certain information in
Respondents'possession alleged to be "privileged".

More

specifically, Petitioners contend that the Trial Court erred in
failing to order Respondent to produce Petitioners* statements,
the statement of the police officers* and the statements of
third party witness* in the possession of internal affairs
regarding the events leading to their arrest.

Petitioners

contend that the failure to compel such information will result
in a denial of their right to a fair trial and to their right
to confront and cross examine the witnesses against them.
Additionally, Petitioners contend the Trial Court's Order is
contrary to the express mandate set forth in Utah Code Ann.
§ 77-35-16(4) and (5).
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Consequently, if Petition be denied and the
Petitioners should ultimately prevail on the legal issues
raised herein, Petitioners would then be compelled to defend
themselves in a second trial on the same charges.

Because the

issues raised herein address defendants* rights with regard to
the preparation of their defense, a determination as to the
correctness of the trial court's Order before final judgment
will better serve the administration and interests of justice.

lit*
DATED this {k I

day of November, 1987.
JONES, WALDO, HOLBRQOK & McDONOUGH
By.
Brent A. Bohman
Attorney for Petitioners

CERTIFICATE OF SERVICEI hereby certify that on theXV

day of November,

1987, I caused to be mailed, postage prepaid, a true and
correct copy of the foregoing Joint Petition for Permission to
Appeal From an Interlocutory Order to:
Greg Hawkins
John Spikes
Salt Lake City Attorneys Office
451 South 200 East
Salt Lake City, UT

3658B
BAB
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Brent A. Bohman
Attorney for Defendants
1500 First Interstate Plaza
170 South Main Street
Salt Lake City, Utah 84101
Telephone: 521-3200
FIFTH CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT
SALT LAKE CITY,

]

Plaintiff,

]
ORDER

vs.

]

BRENT BOHMAN, WILLIAM BOHMAN
AND BRAD BOHMAN,

])

Case Nos. 87-13958
87-13966
87-13963

Defendants.
)

JUDGE SHEILA McCLEVE

Defendants' Rule 16 Motion for Discovery and
Bill of Particulars and Supplemental Rule 16 Motion for
Discovery having regularly come on for hearing on Monday,
August 3, 1987, the Court having determined that defendants
are entitled to all internal affairs documents exculpatory
in nature, and having ordered that said documents be submitted
to it for iji camera inspection; the Court having reviewed
said documents iji camera to ascertain their exculpatory
nature, HEREBY ORDERS THE FOLLOWING:
(a)

That Plaintiff shall provide a transcript

of that portion of the relevant internal affairs report
containing remarks made by Officer Jensen about his knowledge

APPENDIX A

the Defendant, Brent A. Bohman, was an attorney and that
he had been involved in an incident at the Twelve Oaks
Club in Salt Lake City,
(b)

That plaintiff provide defendants with a

copy of the written police procedures for responding to
incidents involving disturbances of the peace? and
(c)

That the remainder of the internal affairs

documents are not "exculpatory" in that said statements
do not tend to directly evidence that defendants are not
guilty of the acts being complained of or that the arresting
officers were biased or prejudiced against one or more
of the defendants and, therefore, are not discoverable.
Signed by my hand this

(£'

day of Novemberbesf,

1987.
BY THE COURT:

Honorable Sheila McCleve
Fifth Circuit Court Judge

Approved as to form:

e*l'\A
^—JOHN N. SPIKES
Counsel for Plaintiff

Brent A. Bohman (USB #4275)
Attorney for Defendants
1500 First Interstate Plaza
170 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 521-3200
CIRCUIT COURT, STATE OF UTAH, SALT LAKE COUNTY, SALT LAKE

SALT LAKE CITY,
DEFENDANTS' PROFFER OF
EVIDENCE IN SUPPORT
OF RULE 16 MOTIONS

Plaintiff,
vs.
BRENT A. BOHMAN, BRADFORD K.
BOHMAN and WILLIAM R. BOHMAN,

No, 871003958
Judge Sheila McCleve

Defendants.

Defendant Brent A. Bohman, on behalf of himself and
defendants Bradford K. Bohman and William R. Bohman, hereby
submit the following Proffer of Evidence in Support of Rule 16
Motions.
1.

During the evening of May 9, 1987, defendant

Brent A. Bohman hosted a party on the patio of defendants'
residence located at 245 North Vine Street, Salt Lake City,
Utah.

Guests in attendance included members of the law firm of

Jones, Waldo, Holbrook & McDonough, several graduating medical
students from the University of Utah, and other miscellaneous
guests including colleagues and clients of said defendant.

APPENDIX B

2.

At approximately 11:40 p.m./ several police

officers visited defendants' residence in response to a
mistaken or fraudulent complaint regarding a "drunken brawl"
involving approximately 40 people on defendants' patio.
3.

Defendant Brent A. Bohman met the officers at the

door to his resident and requested the police officers to enter
his premises to ascertain for themselves the nature of the
party but the officers refused the request.
4.

Rather, one of the officers proceeded to warn the

defendant to "turn the party down" or else they would return
and "shut it down."
5.

During the course of the officers' threats to

said defendant, several guests exited defendants' residence and
entered the elevator located directly behind him.

In response

defendant Brent A. Bohman told the officer to "wait a minute"
and turned and walked towards his guests to say goodbye.
6.

After defendant had proceeded approximately one

and one-half steps towards the elevator, he was physically
assaulted by three police officers and violently thrown up
against the wall of his resident.

The officers left shortly

thereafter.
7.

At about 12:50 a.m. the Salt Lake City Police

Department received a second complaint regarding defendants'
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party.

At that time there were seventeen guests in plaintiff's

residence, eight of whom were not involved with the party in
any meaningful way.

Thus, the party at that time consisted of

nine people engaging in social discourse in defendants'
kitchen.

The stereo in the adjoining room was not audible and

the television set was not on.
8.

In response to the complaint, the Salt Lake City

Police Department dispatched a patrol car to defendants'
residence.

One of the officers who was involved in the earlier

incident however, overhead the dispatcher and informed the
responding officer this was the same address they had had a
problem with during an earlier visit and suggested they visit
defendant's residence in force.
9.

After at least eleven patrol cars had arrived at

defendants' address, the officers proceeded to defendants'
residence.
10.

When the officers exited the elevator and entered

the lobby servicing defendants' condominium, they encountered
defendant William K. Bohman and a guest in the lobby and
ordered said defendant to order the guest to leave.

Neither

the defendant nor the guest were engaging in any conduct
constituting a disturbance.
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11.

When Mr. Bohman refused to order the guest to

leave, the officers immediately and without any further action
or inquiry arrested him.
12.

Said officers then proceeded without permission

to unlawfully enter defendants1 residence and proceeding to
order everyone present to leave.
13.

About that same time, defendant Brent A. Bohman

was informed by a guest that his brother had been arrested.
Said defendant then approached the police officers, requested
they leave the premises at once and demanded they state the
basis for his brother's arrest.

The police officers responded

by stating he had been arrested for refusing to order a guest
to leave.
14.

Defendant Brent A. Bohman then protested said

officerfs conduct and a verbal argument between said defendant
and one of the officers ensued.

During the course of that

argument, the officer continuously attempted to provoke a
physically confrontation by placing herself immediately in the
defendants' face and shouting "you're physically threatening
me".

In response defendant would step batk and the officer

would again step into the defendant and repeat the statement.
After several such repetitions, another officer stepped behind
defendant so that he could no longer retreat.
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15.

When defendant turned to address the officer

behind him, he was jumped by three officers, thrown across his
living room into a plate glass window, knocking over a couch
and several other pieces of furniture.

The officers then

placed said defendant in a headlock while they handcuffed him
and threatened to "break" his neck.

Defendant Brent A. Bohman

was thereafter informed he was under arrest for public
intoxication.
16.

At no time during the ordeal did defendant resist

the officers physically and throughout their battery of him
shouted "I'm not resisting".

The officers did not ask

defendant to voluntarily submit to arrest*
17.

Meanwhile, other officers in an undisguised

effort to exact retribution against defendants, proceeded to
confiscate defendants' stereo notwithstanding the fact it was
not contributing to the overall noise of the party.

In fact,

the officers originally stated their intention to take the
television and VCR but resisted only after other officers
intervened.
18.

Defendant Brent A. Bohman and William R. Bohman

were then transported to Salt Lake City Pplice Department and
charged with "disturbing the peace."
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19.

In support of the charges against defendants,

five of the officers filed written statements replete with
incorrect or fraudulent statements.
20.

Subsequently, separate complaints were filed with

the Internal Affairs Division of the Salt Lake City Police
Department by the defendants and by one of their guests, one
Howard Lemche, a Salt Lake City prosecutor, who was one of the
guests socializing in plaintiff's kitchen.

An internal affairs

investigation was then instigated by Sergeant McCurdy.
21.

In connection with that investigation Sergeant

McCurdy obtained tape recorded statements of each of the
defendants, each of the officers involved and several witnesses
produced by defendants to substantiate the charges of police
misconduct.
22.

During the course of that investigation Sergeant

McCurdy has informed defendant Brent A. Bohman of the following:
(a)

that the officers have admitted that they could
not hear the party from the street when they
responded the second time,

(b)

that the officers have admitted, contrary to
earlier statements, that they violently forced
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defendant Brent A, Bohman against the wall of his
residence; and
(c)

that each officer's version of the facts differed
from his peers.

23.

Based upon Sergeant McCurdy's confirmation that

the officers have made favorable admissions regarding the level
of the alleged disturbance emanating from defendants' premises
and that the officers have made statements inconsistent with
previous statements, defendants contend said statements contain
exculpatory information.
24.

Additionally, Cherly Luke of the Salt Lake City

Attorney's Office has informed defendant Brent A. Bohman that
certain witnesses were interviewed by Sergeant McCurdy on
behalf of the prosecution.
25.

Additionally, Sergeant McCurdy has informed

defendants that in the usual course of business it is his
responsibility to respond to discovery requests on behalf of
Salt Lake City in civil right actions and that as a matter of
course, knowledge obtained from related internal affairs
investigations is used in defending such actions.
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h
DATED this /$

day of July, 1987.
JONES, WALDO, HOLBROOK & McDONOUGH

By.

Brent A. Bohman
Attorneys for Defendants

CERTIFICATE OF SERVICE
I hereby certify that on this the jJj('

day of July,

1987, I caused to be hand-delivered, a true and correct copy of
the foregoing Defendants' Proffer of Evidence In Support of
Rule 16 Motions, to the following parties of record:

3469B
BAB

-8-

Brent A. Bohman (USB #4275)
Attorney for Defendants
1500 First Interstate Plaza
170 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 521-3200
CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

SALT LAKE CITY,

:

Plaintiff,

:
:
:

vs.

BRENT A. BOHMAN, WILLIAM R.
:
BOHMAN and BRADFORD K. BOHMAN, :
Defendants.

RULE 16 MOTION FOR
DISCOVERY AND BILL OF
PARTICULARS
Civil No. 871003963

:

Defendant Brent A. Bohman, on behalf of himself and
defendants Bradford K. Bohman and William R. Bohman, hereby
move the Court pursuant to Rule 16 of the Utah Rules of
Criminal Procedure for an order compelling plaintiff to provide
said defendants with the following information:
REQUEST NO. 1:

Identify each and every peace officer

who responded to 245 North Vine Street, Salt Lake City, Utah
during the evening of May 9, 1987 or the morning of May 10,
1987.

APPENDIX C

REQUEST NO. 2:

For each person identified in response

to Request No. 1# state at what time or times said officer
responded to said address.
REQUEST NO. 3:

For each officer identified in

response to Request No. 1, state whether that officer
successfully completed Post's "basic training" requirements
and/or whether said officer has successfully completed Post's
"annual training" requirements subsequent to having been
certified as a peace officer.
REQUEST NO. 4:

Identify all documents evidencing your

response to Request No. 3.
REQUEST NO. 5:

For each person identified in response

to Request No. 1, state the officer's position or rank and the
number of years said officer has been certified as a peace
officer.
REQUEST NO. 6:

For each occasion on which an officer

identified in response to Request No. 1 responded to 245 North
Vine Street, state with specificity that officer's involvement
in connection with said response, including but not limited to
the following:
a.

Whether said officer was the "responding"

officer;
b.

Whether said officer entered the lobby of

the eighth floor;
-2-

c.

Whether said officer entered condo 801;

d.

Whether said officer initiated or physically

aided in the arrest of any of the defendants herein;
e.

Whether the officer transported any of the

defendants to the Salt Lake City police department and
if so, which defendant; and
f.

Whether said officer spoke with the

resident(s) of condo 702.
REQUEST NO, 7:

State the number of telephone

complaints the Salt Lake County Police Department received
during the night of May 9, 1987 or the morning of May 10, 1987
in connection with the alleged disturbance occurring at 245
North Vine Street.
REQUEST NO, 8:

For each complaint identified in

response to Request No. 7, provide the following:
a.

Identify the complainant;

b.

Set forth the complainants residential and

business addresses;
c.

Provide the complainant's residential and

business telephone numbers;
d.

State the substance of the complaint.

REQUEST NO. 9:

For each complaint identified in

response to Request No. 7, identify all documents, including
tape recordings or other recorded communications regarding,
relating or referring to said complaint.
-3-

REQUEST NO. 10:

Identify each and every other person

who complained regarding activities allegedly occurring at 245
North Vine Street on May 9 or May 10, 1987.
REQUEST NO. 11;

For each person identified in

response to Request No. 10, provide the following?
a.

The identity of the complainant;

b.

The complainant's residential and business

addresses;
c.

The complainant's residential and business

telephone numbers.
REQUEST NO. 12:

For each complaint identified in

response to Request No. 10, state the substance of the
complaint.
REQUEST NO. 13:

For each complaint identified in

response to Request No. 10, identify all documents including
tape recordings or other recorded communications regarding,
relating and referring to said complaint.
REQUEST NO. 14:

For each complainant identified in

response to the foregoing requests, identify each and every
complaint ever made to the Salt Lake City police department by
said complainant and all documents related to the substance of
said complaint.
REQUEST NO. 15:

State the factual basis for which

defendant William R. Bohman was arrested and taken into custody.
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REQUEST NO, 16:

State the factual basis for which

defendant Bradford K. Bohman was arrested and taken into
custody.
REQUEST NO. 17:

State the factual basis for which

defendant Brent A. Bohman was arrested and taken into custody.
REQUEST NO. IB:

State with specificity the legal

theory under which you contend Bradford K. Bohman is guilty of
a violation of city ordinance § 32-1-11.
REQUEST NO. 19:

State with specificity the legal

theory under which you contend William R. Bohman is guilty of a
violation of city ordinance § 32-1-11.
REQUEST NO. 20:

State with specificity the legal

theory under which you contend Brent A. Bohman is guilty of a
violation of city ordinance § 32-1-11.
REQUEST NO. 21:

Identify what acts proscribed by city

ordinance § 32-1-11 you contend each defendant committed.
REQUEST NO. 22:

For each act identified in response

to the foregoing request, define what you contend each
defendant did that constituted such an act.
REQUEST NO. 23:

Identify each and every statement,

whether written or oral, including statements to the Internal
Affairs Division of the Salt Lake City Police Department, made
by officers identified in response to Request No. 1, and state
whether it was written, oral or otherwise.
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REQUEST NO. 24:

Identify each and every other

statements, whether written or oral, including statements the
Internal Affairs Division of the Salt Lake City Police
Department made by any other person concerning, regarding or
relating to alleged activities occurring at 245 N. Vine Street
on May 9, 1987 or May 10, 1987.
REQUEST NO, 25:

Identify each and every other

document in the possession of internal affairs relating,
concerning, or referring to alleged activities occurring at 245
N. Vine Street on May 7, 1987 or May 10, 1987, or any
allegations of police misconduct resulting therefrom.
REQUEST NO. 26:

State with specificity the substance

of each and every oral statement identified in response to
Request No. 23.
REQUEST NO. 27:

Identify each and every witness you

intend to call at the trial of this action.
REQUEST NO. 28:

Identify each and every document you

intend to introduce at the trial of this action.
REQUEST NO. 29: With regard to the complainant listed
on the Informations against Brent A. Bohman and William R.
Bohman, provide the following information:
a.

Complainants position with Salt Lake City.

b.

Complainant's responsibilities with Salt

Lake City.
-6-

c.

Whether prior to the filing of the

information, complainant spoke with any persons,
including the peace officers identified in response to
Request No. 1# concerning the activities at 245 North
Vine Street on the evening of May 9, 1987 or morning
of May 10, 1987.
d.

Whether the complainant reviewed the

statements of any officers identified in response to
Request No. 1 prior to signing said information.
e.

Each and every fact relied upon at the time

of executing the information in support of the
allegations of the informations.
REQUEST NO. 30:

Identify which officers visited Henry

Fry in Condo No. 702.
REQUEST NO. 31:

Identify all documents regarding,

concerning or relating to radio or other communications between
the officers identified in response to Request No. 1 made in
connection with the incident at 245 North Vine Street.
REQUEST NO. 32:

Produce for inspection and copying

all documents identified in response to the foregoing
interrogatories.
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ft
DATED this d> 0

day of June, 1987.

fttHlM-fr*
Brent A. Bohman
Attorney for Defendants

CERTIFICATE OF SERVICE/
jrtify that on the p-k
I hereby certify
//C d<
day of June, 1987, I
caused to be mailed, postage prepaid, a true and correct copy
of the foregoing Rule 16 Motion for Discovery and Bill of
Particulars to:
Ms. Cheryl Luke
Salt Lake City Attorneys Office
451 East 200 South
Room 125
Salt Lake City, Utah 84111

3343B
BAB
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Brent A. Bohman, Esq. (USB #4275)
Attorney for Defendants
1500 First Interstate Plaza
170 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 521-3200
CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

SALT LAKE CITY,
Plaintiff,
vs.

:
:
:
:

BRENT A. BOHMAN; BRADFORD K.
:
BOHMAN; and WILLIAM R. BOHMAN, :
Defendants.

SUPPLEMENTAL RULE 16
MOTION FOR DISCOVERY
No. 871003963

:

Defendant Brent A. Bohman, on behalf of himself and
defendants Bradford K. Bohman and William R. Bohman, hereby
move the Court pursuant to Rule 16 of the Utah Rules of
Criminal Procedure for an order compelling plaintiff to provide
defendants with the below requested information, or in the
alternative, for an order compelling plaintiff to submit to the
Court for in-camera inspection all such information for a
judicial determination as to its probative nature:
1.

All statements of police officers involved in

this matter relating to events occurring during the evening of

APPENDIX D

May 9, 1987 or morning of May 10, 1987, including those in the
possession of the Salt Lake City Police Department.
2.

The statements of defendants involving said

events in the possession of the Salt Lake City Police
Department.
3.

The statements of all other witnesses involving

said events in the possession of the Salt Lake City Police
Department.
4.

For each and every officer identified in response

to Request No. 1 of defendants' Rule 16 Motion for Discovery
and Bill of Particulars, all documents regarding:
(a) Any and all citizen complaints against said
officer.
(b) Any and all disciplinary proceedings against
said officer while a police officer;
5.

For each and every officer identify in response

to Request No. 1 of defendants' Rule 16 Motion for Discovery
and Bill of Particulars, any documents, including but not
limited to those contained within the officer's personnel file,
evidencing on the part of the officer any of the following
traits:
(a)

a propensity as to untruthfulness;
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(b)

a propensity to engage in unlawful conduct

during the arrest or detention of citizens; or
(c)

a propensity not to follow established

police procedures during the arrest or detention of
citizens.
6.

Any manuals or written guidelines governing

proper procedures for responding to complaints allegedly
involving disturbances of the peace or other similar situations.
DATED this P^

day of July, 19$7.

Brent A. Bohman
Attorney for Defendants
CERTIFICATE OF SERVICE
I hereby certify that on this the ^ 2

/)
day of July,

1987, I caused to be hand-delivered, a true and correct copy of
the foregoing Supplemental Rule 16 Motion for Discovery, to the
following parties of record:
Salt Lake City Attorney's Office
240 East 400 South
Salt Lake City, Utah 84111

3456B
BAB
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Brent A. Bohman (USB #4275)
Attorney for Defendants
1500 First Interstate Plaza
170 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 521-3200
CIRCUIT COURT, STATE OF UTAH, SALT LAKE COUNTY, SALT LAKE

SALT LAKE CITY,
MEMORANDUM IN SUPPORT OF
DEFENDANTS' RULE 16
MOTIONS

Plaintiff,
vs.
BRENT A. BOHMAN, BRADFORD K.
BOHMAN and WILLIAM R. BOHMAN,

No, 871003958
Judge Sheila McCleve

Defendants.

Defendant Brent A. Bohman, on behalf of himself and
defendants Bradford K. Bohman and William R. Bohman, hereby
submits the following Memorandum in support of their motions
for discovery.
I.
INTRODUCTION
This action involves the prosecution of criminal
charges against defendants for events allegedly occurring in
the presence of Salt Lake City police officers during the
morning of May 10, 1987. More specifically, plaintiff contends

APPENDIX E

that the defendants disturbed the peace and quiet of others in
violation of Salt Lake City Municipal Ordinance § 32-1-11.
Subsequent to defendants1 arrest, two separate
complaints were filed with the Salt Lake City Police Department
(MSLCPDM) alleging misconduct on the part of the police
officers.

For the reason that the complaints involved the same

related events, however, a single investigation was conducted
by Sergeant McCurdy of the SLCPD.
During the course of that investigation, tape recorded
statements were made by defendants, the police officers and
third party witnesses regarding the facts leading up to the
arrest of defendants.

Upon information and belief, defendants

contend the officers* statements contain exculpatory
information necessary to the effective defense of this action.
More specifically, defendants contend the officers' statements
contain favorable admissions regarding the level of the alleged
disturbance emanating from their residence and statements
inconsistent with earlier statements upon which the present
charges are based.
On June 16, 1987, defendants served plaintiff with
their Rule 16 Motion for Discovery and Bill of Particulars
seeking to discover among other things information in the
possession of Internal Affairs.
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Subsequently, defendants filed

the Supplemental Rule 16 Motion seeking certain additional
information in the possession of the SLCPD.

Briefly stated,

defendants are seeking all factual statements in the possession
of Internal Affairs regarding defendants' arrests, all
documents concerning previous complaints against any of the
officers involved in their arrests and all documents evidencing
a propensity on the part of the officers to make untruthful
statements or to detain or arrest citizens without a lawful
reason.
At the hearing on defendants' original motion,
however, plaintiff objected to disclosing any information,
including defendants' own statements, in the possession of
Internal Affairs on the ground that said information is
privileged under Utah Code Ann. § 78-24-8(5).

Plaintiffs

refusal to produce that information is improper for two
reasons.

First, the information being sought is not privileged

under the governmental privilege being asserted by plaintiff.
Second, even assuming the information was privileged, plaintiff
has waived or is otherwise estopped from asserting that
privilege.
The remainder of this memorandum shall address these
issues.
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II.
ARGUMENT
A*

No Governmental Privilege Exists.

Although a defendant's right to discover information
in the possession of the prosecution is not absolute, the right
to exculpatory information is an integral part of a defendant's
right to a fair trial which must not be denied.

E.g., Bradv v.

Maryland, 373 U.S. 83, (1963); Pitches v. Superior Court of Los
Anaeles County, 522 P.2d 305, 308 (Cal. 1974); and Walker v.
Fooliani. 425 P.2d 794, 795 (Nev. 1967).

Included within the

concept of the right to a fair trial is the right to
information and documents necessary to enable a defendant to
impeach or otherwise cross-examine the prosecution's witness.
E.g., Pointer v. State of Texas, 380 U.S. 400 (1965) and
Walker, 425 P.2d at 795.

For the foregoing reasons, an accused

is entitled to any pre-trial knowledge of information that
might lead to the discovery of evidence if it appears
reasonable that such knowledge would assist him in preparing
his defense.

People v. Memro, 700 P.2d 446 (Cal. 1985).

Utah Code Ann. § 77-35-16, which sets forth the
prosecutor's obligation to comply with requests for discovery,
is in conformity with the above-cited authorities.
Specifically, Rule 16 provides in pertinent part:
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(a) Except as otherwise provided, the
prosecutor shall disclose to the defense
upon request the following material
information of which he has knowledge:
(1) relevant written or recorded statements
of the defendant or co-defendants . . .
(4) evidence known to the prosecutor that
tends to negate the guilt of the accused,
mitigate the guilt of the defendant, or
mitigate the degree of the offense for
reduced punishment; and (5) any other item
of evidence which the court determines on
good cause shown should be made available to
the defendant for the defendant to
adequately prepare his defense.
Notwithstanding this express mandate that the
prosecutor disclose upon request all exculpatory information in
its possession, plaintiff has refused to produce potentially
exculpatory information, including recorded factual statements
of the arresting police officers.

In support of that refusal,

plaintiff maintains said information is privileged under
§ 78-24-8(5), which provides as follows:
A public officer cannot be examined as to
communications made to him in official
confidence when the public's interests would
suffer by the disclosure.
The governmental privilege being asserted, therefore,
does not afford plaintiff an absolute privilege against
disclosure.

Rather, that provision only protects against

disclosure of official governmental confidences when such
disclosure would be harmful to the public interests.
-5-

Courts,

therefore, must weigh the interests being served by disclosure
against the harm which might result therefrom.

E.g., United

States v. Leoaett & Piatt, Inc., 542 F.2d 655, 658 (6th Cir.
1976); Crawford v. Dominic, 469 F. Supp. 260, 262 (E.D. Pa.
1979); United States v. O'Neill, 81 F.R.D. 664, 666 (E.D. Pa.
1979); Assured Investor's Life Insurance Co. v. National Union
Associates, Inc., 362 So. 2d 228, 233 (Ala. 1978); and Citv of
Los Angeles v. Sup. Ct. County of Los Angeles, 109 Cal. Rptr.
365, 369 (1973).
In the present instance, plaintiff will undoubtedly
argue that the need to maintain the confidences of the
witnesses to the internal investigation outweigh the need of
defendants to potentially exculpatory information.

Courts

applying the balancing test, however, have nearly unanimously
permitted disclosure of internal police reports when the
information is relevant to the issues involved in a legal
action, whether criminal or civil, and the information will aid
the party in preparing his or her case, citing the strong
public policies in favor of the ascertainment of truth and/or a
defendant's right to exculpatory information.

E.g., People v.

Walker, 666 P.2d 114 (1983); Martinelli v. District Court in
and for Citv of Denver, 612 P.2d 1083 (Colo. 1980); State v.
Pohl, 554 P.2d 984 (N.N. 1976); Citv of Tucson v. Superior
Court in and for Citv of Pima, 554 P.2d 1113 (Ariz. 1976);
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Pitches v, Superior Court of L.A., 522 P.2d 305 (Cal. 1974);
Denver Policemen's Protective Association v. Lichtenstein, 660
Fo2d 432 (10th Cir. 1981); United States v. Citv of New York,
109 F.R.D. 58 (E.D.N.Y. 1985); Crawford v. Dominic, 469 F.
Supp. 260 (E.D. Pa. 1979); Wood v. Breier, 54 F.R.D. 7 (E.D.
Wis. 1972).
For example, in Lichtenstein the Tenth Circuit
rejected plaintiffs "right to privacy" and "governmental
privilege" arguments in refused to grant an order enjoining a
Colorado district court from compelling production of internal
affairs information relevant to a criminal proceeding, stating:
We have elected to employ an adversary
system of criminal justice in which the
parties contest all issues before a court of
law. The need to develop all relevant facts
in the adversary system is both fundamental
and comprehensive. The ends of criminal
justice would be defeated if judgments were
to be founded on a partial or speculative
presentation of the facts. The very
integrity of the judicial system and public
confidence in the system depends on full
disclosure of all the facts, within the
framework of the rules of evidence. To
insure that justice is done, it is
imperative to the function of courts that
compulsory process be available for the
production of evidence needed by the
prosecution or by the defense.
Id. at 436, quoting United States v. Nixon. 418 U.S. 683, 709
(1974).
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Similarly, in Martinelli the court rejected the
argument that disclosure of internal reports would have an
undue chilling effect upon open communications between officers
and investigators, and allowed discovery of internal affairs
reports and investigative files in a 1983 action, stating
[Defendants] advance the proposition that
knowledge on the part of individual police
officers that information they provide to
S.I.B. investigators will later be subject
to disclosure in civil litigation will have
a detrimental effect on frank and open
communications between the officers and the
investigators. This proposition should be
subject to careful scrutiny. Because police
officers report to SIB investigators
•knowing that their reports might be used
against them or their fellow officers in
either criminal or departmental disciplinary
actions.1 We doubt that 'The addition of
possible civil sanctions to criminal and
departmental ones would end candor or result
in refusal to make reports.'
Id. at 1090, quoting Wood v. Breier, 54 F.R.D. at 13.
On the other hand, the defendants* need for the
exculpatory material in the present instance is great.

Upon

information and belief, defendants anticipate plaintiff will
call five witnesses at the trial of this action.

Of those five

witnesses, four are police officers who were involved in
defendants' arrest.

This matter, therefore, essentially

involves a "swearing" match between the defendants and the
officers.
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On this point, defendants contend their arrests were
not based on probable cause that they violated the ordinance in
question.

Rather, defendants contend that their arrest were

motivated by an earlier incident wherein one of the defendants
was unlawfully assaulted by certain of the arresting officers.
The motive of the police officers, therefore, are in issue in
this matter and the Court should allow liberal discovery into
material that might shed light on their motives.

State Ex.

rel. Dean v. City Court, 680 P.2d 211, 212 (Ariz. App. 1984).
Additionally, as set forth in defendants' Proffer of
Evidence, defendants have reason to believe that police
statements to Internal Affairs contain exculpatory
information.

Specifically, defendants have reason to believe

the officers* statements contain favorable admissions regarding
the level of the alleged disturbance emanating from defendants*
residence and statements inconsistent with previous statements
given in support of the charges against defendants.

Such

information clearing comes within Rule 16*s mandate that all
exculpatory information must be disclosed by plaintiff upon
request.
For the foregoing reasons, defendants' need for the
factual, statements and other requested information in the
possession of the SLCP outweighs plaintiffs need to maintain
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their secrecy and, therefore defendants' Rule 16 motions should
be granted.
III.
ASSUMING A PRIVILEGE EXISTED, PLAINTIFF HAS
WAIVED ITS RIGHT TO ASSERT THAT PRIVILEGE.
It is axiomatic that in order to be entitled to assert
a claim of privilege, the party asserting the privilege must
not have disclosed the privileged information to others not
entitled to said information.

Thus, even assuming information

in the possession of Internal Affairs is privileged under
§ 78-24-8(5), said information cannot be protected from
discovery if its confidentiality has not been maintained.
As set forth in Defendants' Proffer of Evidence,
Sgt. McCurdy of Internal Affairs has failed to maintain the
confidentiality of his investigation.

More specifically,

I

Sgt. McCurdy has, at the request of and on behalf the Salt Lake
County Prosecutor's office, interviewed several witnesses to
the Internal Affairs' investigation and shared that information
with the Prosecution.

Additionally, defendants have reason to

believe that other information pertinent to the criminal action
against them may have been shared with the prosecution.
Under Utah law, it is well settled that where the
government invites disclosures of matters privileged under
§ 78-24-8 (5), or itself inquires about matters claimed to be
-10-

privileged, it may not disclosure part of the truth and then be
heard to assert that "public interest" will suffer if the whole
truth is disclosed.
(1919).

State v. Hoben, 36 U. 186, 102 P. 1000

By failing to maintain the integrity of the internal

affairs investigatory process, therefore, plaintiff has waived
its right to claim a privilege with regard to the requested
information,
DATED this \Hf

^/^
day of July, 1987.
~
J

/

Brent A. Bohman
Attorney for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on this the 28th day of July,
1987, I caused to be hand-delivered, a true and correct copy of
the foregoing Supplemental Rule 16 Motion for Discovery, to the
following parties of record:
Cheryl Luke
Salt Lake City Attorney's Office
240 East 400 South
Salt Lake City, Utah 84111
i

3461B
BAB
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/

Brent A. Bohman (USB #4275)
Attorneys for Defendants
1500 First Interstate Plaza
170 South Main Street
Salt Lake City, Utah 84101
Telephone: (801) 521-3200
CIRCUIT COURT, STATE OF UTAH
SALT LAKE COUNTY, SALT LAKE DEPARTMENT

REPLY TO PLAINTIFF'S
MEMORANDUM
IN OPPOSITION TO
DEFENDANTS' MOTION AND
SUPPLEMENTAL MOTION FOR
DISCOVERY OF POLICE
INTERNAL AFFAIRS FILES

SALT LAKE CITY,
Plaintiff,
vs.
BRENT A. BOHMAN, BRADFORD K.
BOHMAN and WILLIAM R. BOHMAN,

Ci^il No. 871003958
Judge Sheila McCleve

Defendants.

Defendant Brent A. Bohman, on behalf of himself and
defendants Bradford K. Bohman and William R. Bohman, hereby
reply to plaintiffs memorandum in opposition to their Rule 16
motions.
I.
INTRODUCTION
In plaintiff's opposing memorandum/ plaintiff sets
forth in a somewhat convoluted fashion the following grounds

APPENDIX F

upon which it contends defendants motion to discover the
internal affair? files should be denied:
1%

TPe information is not being sought in ••good

faith- and is not relevant.
2.

Tfte information being sought is privileged by the

"governmental privilege", the -executive privilege- and the
-attorney-client- privilege.
3#

Disclosure of the information would violate the

officers0 -right to privacy-.
4#

Disclosure would be harmful to public interests.

5.

Disclosure would constitute an unethical act.

In reaching its conclusions, however, plaintiff
applies the wroAg legal standards, misapplies the facts and
otherwise fails to properly balance the interests herein
involved.

The remainder of this memorandum shall address the

Plaintiffs shortcomings.
II.
THE MATERIAL IS RELEVANT AND BEING
SOUGHT IN GOOD FAITH
As set forth in Defendant's Proffer of Evidence,
defendants deny that they committed a disturbance of the peace
and affirmatively allege that the police officers arrested each
of them for improper reasons and with improper motives.
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Therefore, the information being sought—the police officers'
and other witnesses' factual statements of the events leading
up to their arrest and information evidencing propensities on
the part of the officers for untruthfulness or to arrest
citizens for unlawful reasons—bears directly on the issues in
dispute in this matter.

In deed, when such issues are material

to a criminal action, courts have allowed great latitude with
regard to discovery.

E.g., State Ex, Rel. Dean v. Citv Court,

680 P.2d 211, 212 (Ariz. App. 1984) and Defendants' Supporting
Memorandum § II.A.
Nevertheless, plaintiff contends that any internal
affairs records unrelated to defendants' arrests are
irrelevant, citing the Tenth Circuit decision in Denver
Policemens Association v. Lichtenstein. 660 F.2d 432 (10th Cir.
1981).

Lichtenstein, however, involved a federal suit to

enjoin the enforcement of a Colorado district court's order
compelling production of the personnel and staff inspection
bureau files of the officers present at defendant's arrest,
wherein the court denied the motion for a restraining order.
The ruling in Lichtenstein, therefore, actually supports the
present defendants' Rule 16 requests.
However, the more fundamental problem with plaintiff's
reasoning is that it ignores the fact the officers' veracity
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and truthfulness are in issue here.

Clearly, instances of past

misconduct indicating a propensity for untruthfulness or other
impeachable propensities are relevant.

Dean. 680 P.2d at 212.

Defendants1 requests, therefore, are made in good
faith and seek material information.
III.
THE PRIVILEGES BEING ASSERTED BY PLAINTIFF
DO NOT PRECLUDE DISCLOSURE.
In support of its refusal to provide internal affairs
records, Plaintiff contends that the information is privileged
under the "Governmental Privilege", the "Executive Privilege",
and the "Attorney-Client Privilege".
A.

Plaintiff is mistaken.

The "Governmental Privilege".
Contrary to plaintiff's assertioris, there does not

exist an absolute privilege with regard to governmental
confidences if it can demonstrate (1) the information was
intended to be confidential, and (2) the public interest would
be harmed if that information is disclosed.

As set forth in

Defendants* Memorandum in Support of Rule 16 Motions, a
determination of the applicability of the governmental
privilege requires the courts to weigh the interests to be
served by disclosure against the harm that would result
therefrom.
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Thus, it is insufficient for plaintiff merely to
allege that the information was confidential and that the
public interest would be harmed by its disclosure.

Rather,

plaintiff must demonstrate that the harm to the public interest
outweighs

defendants1 right to the exculpatory information and

society's interest in the ascertainment of truth.

Courts which

have weighed these competing interests have nearly unanimously
allowed discovery of the information being sought by defendants
in this action.
B.

Defendants' Supporting Memorandum, pp. 6-7.

The "Executive Privilege".

In addition to the "governmental privilege", plaintiff
also asserts the common law "executive privilege".

Although

defendants concede such a privilege exists, that privilege
applies the same balancing approach as does the "governmental
privilege".

Consequently, whenever the governmental privilege

is inapplicable so will be the "executive privilege."

Simply

stated, the assertion of the executive privilege in addition to
the governmental privilege does not further plaintiff's cause.
E.g/# Martinelli v. Dist. Court In & For Citv, etc., 612 P.2d
1083, 1088-1091 (Colo. 1980) and Skibo v. Citv of New York, 109
F.R.D. 58 (E.D.N.Y. 1985).
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c.

Attorney-Client Privilege.

It is axiomatic that in order fo£ an attorney-client
privilege to exist there must exist an attorney-client
••relationship- to be protected.

Here, plaintiff is attempting

to prevent disclosure of police and third-party witnesses'
statements to the SLCPD's internal affairs investigator.

It is

evident, therefore, that no attorney-client relationship exists
and no such privilege may be claimed.
IV.
DEFENDANTS' NEEDS OUTWEIGH ANY ALLEGED PRIVACY INTERESTS
Although recognizing a constitutional right of
privacy, the Utah Supreme Court acknowledges that the scope of
the right is often difficult to define.
P.2d 1193, 1195 (Utah 1980).

Redding v. Brady, 606

In Redding, where the issue was

whether the press and the public had a right to disclosure of
the names and salaries of Weber State College employees, the
court observed:
It seems sufficient for our purpose herein
to say that what the right of privacy
protects is to be determined by applying the
commonly accepted standards of social
propriety. This includes those aspects of
an individuals activities and manner of
living that would generally be regarded as
being of such personal and private nature as
to belong to himself and to be of no proper
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concern to others. The right should extend
to protect against intrusion into or
exposure of not only things which might
result in actual harm or damage, but also to
things which might result in shame or
humiliation, or merely violate ones* pride
in keeping his private affairs to himself.
606 P.2d at 1195.

It is this aspect of the right of

privacy—i.e., the individual interest in avoiding disclosure
of personal matters—that plaintiff assert here.

Redding makes

clear, however, that an individual's right of privacy is not
absolute and may be outweighed by compelling public or state
interests.

In that case, the court, in holding that the

interest of the press and public in having information on
salaries paid to college employees outweighed the employees'
right of privacy, stated:
In this connection it is also to be realized
that by accepting employment at the college
its employees are not merely private
citizens, but become public servants in
whose conduct and whose salary the public
has a legitimate interest. We regard it as
inconformity with the law, and wise as a
matter of public policy, to require
disclosure of information in which the
public has an interest, insofar as that can
be done without undue intrusion into the
right of privacy of individuals. In our
case of Deputy Sheriffs Mutual Aid
Association of Salt Lake County v. Salt Lake
County Deputy Sheriffs Merit Commission, we
stated that the records of performance and
ratings of deputy sheriffs were contained in
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public records/ and were therefore open to
public inspection/ even though personal in
nature.
606 P.2d at 1196.
Like college employees/ police offices are public
servants who must expect that certain aspects of their lives,
although somewhat personal/ will be subject to public scrutiny
when it relates to their public duties.

Thus# an arresting

officer cannot reasonably expect that his knowledge and motives
for arresting a citizen is a personal matter protected by
privacy laws.

It is therefore evident thkt the officers*

narrative factual statements regarding the basis for
defendants' asserts do not come within the ambit of any privacy
interest.
Similarly, police officers who are also witnesses are
subject to the same rules regarding cross-examination as are
ordinary citizens, including examination into their motives,
prejudices, etc.

One legitimate goal of discovery in a

criminal proceeding is to obtain such information for use to
impeach or cross examine on adverse witness.
700 P.2d 446/ 459 (Ca. 1985).

People v. Memro,

Plaintiff/ however, suggests

this Court should create a judicial exception for police
officers who have been alleged to have engaged in misconduct
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when the factual basis to support the misconduct is contained
within internal police files.

Plaintiff does not explain,

however, why ordinary citizens should be subject to such
examinations whereas police officers, who are acting in the
public trust, should be treated with special deference.
Nevertheless, everything else aside, the easy answer
to plaintiffs' right to privacy claim is that even conceding
such a right exits, the right to privacy does not outweigh and
may not thwart other compelling interests. As set forth herein
and in Defendant's Memorandum in Support of Rule 16 Motions, a
defendant's right to exculpatory information and the
government's concomitant interest in the ascertainment of truth
are such compelling interests.

Indeed, as discussed above, the

Lichtenstein case primarily relied upon by plaintiffs
recognizes the compelling nature of these interests and,
therefore, refused to enjoin an order compelling disclosure of
internal affairs files.
V.
THE GRANTING OF DEFENDANTS' RULE 16 REQUEST
WILL NOT HARM PUBLIC INTERESTS

In an effort to persuade this Court not to follow its
sister jurisdictions in allowing discovery of internal affairs
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files, plaintiff contends such discovery would -chill- ordinary
citizens and police officers from offering voluntary and candid
information during the course of those investigations and,
thereby, thwart the strong public interests underlying such
investigations.

Plaintiff*s argument fails for several reasons.

First, plaintiff offers absolute no basis for its
draconian conclusory predictions except its own opinions.
Other courts that have addressed such arguments, however, have
rejected the notion that such consequences would follow.

See

Defendants' Supporting Memorandum, p. 8.
Second, with the exception of the police officers, all
the witnesses to the investigation were produced by defendants
to substantiate their charges of misconduct.

Thus, their

identities and the basic content of their statements is already
known to defendants.

Disclosure of those statements,

therefore, would not result in any adverse chilling effects in
this instance.

This is all the more true considering the

investigatory phase of the review process has been completed.
And finally, contrary to plaintiff's assertions,
information derived from internal affairs investigations are
not used solely for disciplinary and other limited
administrative purposes.

On the contrary, information gleaned
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from internal affairs investigations is routinely used by
plaintiff in the defense of civil actions.
Plaintiffs, however, wholly fail to explain why
disclosure of internal affairs files to aid a defendant in
defense of a criminal action is contrary to the public interest
whereas use of the same information for the purpose of
defending the city in a civil rights action does not result in
similar harmful consequences.

In short, plaintiff seeks to use

the asserted privileged against plaintiffs as a sword in
criminal actions and as a shield in civil actions.

Such a

double standard is clearly contrary to the very premise upon
which the alleged need for confidentiality is based as well as
public notions of fair play.
VI.
DISCLOSURE WOULD NOT CONSTITUTE AN
UNETHICAL ACT.
Plaintiff contends that under Utah Code Ann.
§ 10-3-1304 that disclosure of internal affairs files would
constitute an unethical act.

Section 10-3-1304 of that chapter

provides as follows:
Use of office for personal benefit
prohibited. No elected or appointed or
appointed officer shall: (1) disclose
confidential information acquired by reason
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of his official position or use such
information to secure special privilege or
exemptions for himself or others. . . .
Clearly, that provision deals with disclosure of
public information for non-governmental purposes.

It is simply

preposterous to therefore suggest that a governmental employee
who discloses internal affairs files to a defendant in a
criminal action pursuant to express statutory authority or
court order has committed an unethical or criminal act.
VII.
CONCLUSION
In summary/ plaintiff relies on general privileges in
an attempt to circumvent the express mandate codified in
Rule 16 of the Utah Rules of Criminal Procedure that a
defendant be provided upon request all exculpatory information
in the possession of plaintiff.

In support of that position/

however/ plaintiff has failed to cite in support a single case
from any jurisdiction denying a defendant's request in for
similar information situations such as here.
On the other hand/ defendants have cited express
authority/ both legislative and judicial/ mandating such
disclosure.

This Court should insure defendant's right to a

fair trial by compelling disclosure of the SLCPD's internal
affairs files.
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DATED this 3/

day of July, 1987.
JONES, WALDO, HOLBROOK & MCDONOUGH

Brent A. Bohman
Attorneys for Defendants

CERTIFICATE OF SERVICE
I hereby certify that on the

day of July, 1987, I

caused to be hand delivered a true and correct copy of the
foregoing Reply to Plaintiff's Memorandum In Opposition To
Defendant's Motion and Supplemental Motiori for Discovery of
Police Internal Affairs Files to:
Cheryl Luke
County Prosecutors Office
451 South 200 East
Salt Lake City, Utah

3471B
BAB
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150C First. Interstate Plaza
170 S. M a m Street
Salt Lake City, Utah 84101
Teiepnone: (801) 521-3200
IN THE CIRCUIT COURT
STATE OF UTAH, SALT LAKE COUNTY
SALT LAKE CITY,

:
:
:

DISCOVERY ORDER

vs.

:

Judge Sheila McCleve

BRENT A. BOHMAN, BRADFORD K.
BOHMAN, and WILLIAM R.
BOHMAN,

:
:

Plaintiff,

No- 871003958
Defendants.

:

Defendants Brent A. Bohmanfs, Bradford K. Bohman1s,
and William R. Bohman's Morion for Rule 16 Discovery and
Supplemental Motion for Rule 16 Discovery have regularly
come on for hearing on Monday, August 3, 1987 at or about
the hour of 9:30 a.m., Brent A. Bonman appearing on behalf
of himself and defendants William R. Bohman and Bradford
K. Bohman, John Spikes appearing on benalf of Salt Lake
City, the Court having reviewed all pertinent matters of
record and having heard the oral argument of counsel, good
cause appearing therefor, HEREBY ORDERS AS FOLLOWS:
1.

That all witness statements in the possession

of the Salt Lake City Police Department, including all

APPENDIX G

statements oi j>alt Lake City Police Officers, all statements
of defendants and all statements of any third party witnesses
regarding defendants1 arrests or the police officers' conduct
with regard thereto, be submitted to the Court for ijn camera
inspection as to their exculpatory nature within ten days
from the date of this Order.
2.

That all written guidelines regarding established;

recommended or customary procedures for responding to complaints
regarding disturbances of the peace, or, regarding the
citation, arrest, or detainment of citizens for the same,
be submitted to the Court for ±ri camera inspection regarding
their exculpatory nature within ten days from the date
of this Order, and
3.

That said defendants1 request for all documents

evidencing a propensity of the officers present at their
arrest as to untruthfulness, or a propensity of said officers
to engage in unlawful conduct during the arrest or detention
of citizens is denied for the reason that the information
is not relevant to any issues present in this matter.
DATED this

day of August, 1987
BY THE COURT:

Judge Sheila McCieve
Circuit Court
Approved as to Form:

Citv Prosecutor•s Office

